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DECI SION

HESSE, Chairperson: This case cones before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by
t he charging party, Martha Maire O Connell, to the attached
proposed decision of an admnistrative |aw judge (ALJ). The ALJ
found that the California State Enpl oyees' Association (CSEA or
Associ ation) did not violate section 3571.1(b) of the Hi gher

Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA)! by renoving

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherw se indicated, all statutory references are to the
Government Code. Section 3571.1(b) provides:

It shall be unlawful for an enployee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



her from her appointed position as an Associ ati on representative
in retaliation for her pursuing of contract grievances and. for
the filing of unfair practice charges against the organi zation.
CSEA does not except to the ALJ's dism ssal of the charges.

W have reviewed the ALJ's decision in light of the entire
record, including the proposed decision, the transcript, the
exceptions filed by the charging party, and CSEA s response
thereto, and affirmthe decision as nodified bel ow

DI SCUSSI ON

Martha Maire O Connell's statenent of exceptions lists
numerous factual disputes with the ALJ's interpretation of the
evi dence, and, with the possible exception of the dism ssal of
the duty of fair representation (DFR) notion, states no |aw and
very little rationale to indicate why the |legal conclusions of
the ALJ are in error. Her statenent of exceptions is summarized

as foll ows:

1. Obj ection to the disnm ssal of the notion to anmend the
conplaint to_include _a DFR charge. O Connell insists that

the ALJ anended the charge during the hearing and that CSEA
made no objection. The record does not support that
statenent and the ALJ correctly analyzed the notion under

the Santa_C ara Unified School District (1979) PERB Deci sion

No. 104 finding CSEA was not required to defend agai nst

al | eged charges w thout proper notice.

’Since the ALJ rendered his decision, the Board-has nodified
Santa_Cara to hold that notice is required in all circunstances
wher e evidence of unalleged conduct m ght constitute the bases
for independent violations. (See Tahoe-Truckee Unified School
District (1988) PERB Decision No. 668.)
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Chjection to CSEA's policies and bias of the hearing_panel.
- O Connell argues that CSEA's witten evidence outlining its
‘representative procedures, including decertification, as
submtted at the hearing, has been revised, is not
appropriate, or otherw se does not exist. As the ALJ
indicated in his proposed decision, O Connell stipulated to
the evidence being submtted and stated that she was very
wel | adquainted with those policies. Additionally,

O Connell testified that she understood the policies through
the training process, including the need to comunicate with
CSEA staff regardi ng canpus/systemm de i ssues. Regar di ng
the all eged panel bias, even assumng the facts support the
conclusion of bias, the ALJ correctly determ ned the

ultimate effect of that bias under Konocti Unified School

District (1982) PERB Decision No. 217, i.e., that bias of
the first level of review cannot be autonmatically inputed to

the final decision maker.

"Technical errors in interpretation of the evidence.

O Connell indicates in a nunber ofe her exceptions that there
was an option requested in her sexual harassnent grievance
~(as opposed to conplaint). She also argues about who was
responsible for freezing the tinelines and at what |evel the
time lines were frozen. The ALJ's view of the evidence
presented is largely correct, with one mnor technical
excepti on. In the renedy of the sexual harassnent

grievance, O Connell does request that enployees be inforned



that "they may exercise the option of seeking a union
representative . . . per Article 8 [of the collective
bargai ning agreenent]." Since the sexual harassnent
conpl ai nt does not contain the "option" |anguage, we find
that this m nor exception would nmake no difference in the
di sposition of the issues in this case.

4. Presentatjon of addjtjona vidence. O Connell clains that
docunentary evidence indicating she had filed many sim|lar
grievances in the past were provided with her brief to the
ALJ. There is no such evidence in the record, nor is there
any indication that the ALJ held the record open to permt
the recei pt of such evidence.

5. Politjcal causes v, wongful potjvation causes. The

remai nder of O Connell's statenent of exceptions attenpts to

point out that the infighting in the San Jose chapter was,
initself, due to her exercise of protected activities. W
uphold the ALJ's determ nation that the discipline inposed
woul d have occurred despite the exercise of protected
activity.

W therefore hold the ALJ's findings of fact are free from

" prejudicial error, and we adopt themas set forth in the proposed
decision as the findings of the Board itself. W also affirmthe

ALJ's conclusions of laww th regard to dismssing the notion to



anend the conplaint to include a violation of HEERA section
3571.1(e).?3

VWiile we agree with the ALJ's conclusion regarding the
reprisal claim we cannot adopt his analysis in its entirety. W

reject the ALJ's reliance on Service Enployees lnternational

Union. Local 99 (Kinmmett) (1979) PERB Decision No. 106, and the

line of cases cited in the proposed decision, at footnote 14, to
anal yze whether a reprisal claimis cognizable before this Board
when a union's internal affairs are involved.

The Kimmett decision was based on a consolidation of five
unfair practice cases (LA-CO 27, LA-CO 31, LA-CO 32, LA-CO 33,
and LA-CO-34) filed by an enpl oyee agai nst an enpl oyee
organi zation. Only one of the cases alleged a threatened
reprisal, and that case was severed for a separate hearing. In
the four remai ning cases, which alleged inproprieties on the part
of the enployee organization in the scheduling of enployee
organi zation neetings, the failure to notify enpl oyees of the
.meetings, and the failure to adequately inform enpl oyees of the
status of negotiations, the Board found the allegations raised

the issue of a violation of the DFR under the Educati onal

3Section 3571.1(e) provides:

It shall be unlawful for an enpl oyee
organi zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.
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Enpl oyment Rel ations Act (EERA) section 3544.9.% In Kimnett. the
- 1ssue was whether the duty to fairly represent enpl oyees extends
beyond negotiation and adm nistration of agreenents and is
applicable to activities which do not directly involve the
enpl oyer or which are strictly internal union matters. The Board
hel d that only such activities that have a substantial inpact on
the relationships of unit nenbers to the enployer are subject to
that duty, and found no such inpact in the Kimmett case. |

I n addressi ng whether the alleged inproprieties of the union
viol ated section 3543.6(b)° the Board noted that, had it found a
“breach of the DFR, that breach would also constitute a violation
of section 3543.6(b). However, since the conduct proscribed by
3543. 6(b) enconpasses nore than the breach of the DFR, the Board

hel d that the charging party's allegations nust be examned to

“Section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negoti ati ng shal
fairly represent each and every enployee in
the appropriate unit.

°Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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determ ne whether they constituted a violation of that section
.Separate and apart fromany violation of section 3544.9.

The Board reasoned that enpl oyees' right to "join and
participate in the activities of enployee organizations" (see
EERA section 3543) read broadly in conjunction with section
3543. 6(b) could be construed as prohibiting any enpl oyee
organi zati on conduct which would prevent or limt enployees’
participation in any of its activities. Therefore, the Board
hel d:

. unless the internal activities of an
enpl oyee organi zation have such a substanti al
i mpact on enployees' relationship with their
enployer as to give rise to a duty of fair
representation, we find that public school
enpl oyees do not have any protected rights
under EERA in the organization of their

excl usi ve representati ve.
(ld... at p. 17.) (Enphasis added.)

Thus, the limtation found in Kimmett on PERB s review of

internal organizational matters applies only when the allegations
present a question of the violation of the DER  The ALJ's
statenment that union decisions regarding selection of
representatives and procedures are largely immunized from PERB
review is based on cases (see fn. 14 of the proposed deci sion)
that can be distinguished because either they addressed only the

DFR (California_State_ Enpl oyees Association_(Lemmons and_Lund)

(1985) PERB Decision No. 545-S; California School Enployees

Associ ation. Chapter 318 (Harnening) (1984) PERB Deci sion No.

442; El Centro Elementary Teachers Association (WIIlis) (1982)

PERB Deci sion No. 232) or contain an overbroad interpretation of



the Kimmett |imtation. (Ro_Hondo _College Faculty_Association

(Furriel) (1986) PERB Decision No. 583.)

In Rio_Hondo College Faculty Association (Furriel) (1986)
PERB Deci sion No. 583, page 7, the Board upheld the ALJ's

dism ssal of the charging party's allegation that the association
viol ated section 3543.6(b) by its refusal to appoint himto a
joint conmttee established by the collective bargaining
agreenent. The Board stated in that case:

Because we find that selection to the

Commttee is an internal union matter, and

there is no evidence that rejection of

Furriel had a substantial inpact on his

relationship to his enployer and/or had a

substantial inpact on the relationship of

ot her enpl oyees to their enployer, we

conclude that there is no violation of either

section 3544.9 or 3543.6(Db).
(Enmphasi s added.)

W believe this statenent is overbroad and may misconstrue the
Kimmett analysis. |If the allegations in a conplaint étate facts
supporting retaliation by an enpl oyee organi zation, it nmakes no
di fference whether the organization's retaliatory actions have a
substantial inpact on the relationship of unit nenbers to their

enployers. (California School Enployees Association (Parisot)

(1983) PERB Deci sion No. 280, at p. 11.)
In Parisot, a nenber of an enpl oyee organi zati on charged
that the enpl oyee organization violated EERA section 3543.6(b) by
-suspendi ng him from nenbership and barring hi m from hol di ng

of fice for'a period of time. He clainmed that the procedures used



to renpve hi mwere unreasonabl e under section 3543.1.° The
Board, holding that the hearing officer erred in dismssing the
charge based on Kimett, at page 11, stated:

In Kinmett, we did not intend to abdicate our

jurisdictional power to determ ne whether an

enpl oyee organi zati on has exceeded its

authority under subsection 3543.1(a) to

dism ss or otherwi se discipline its nmenbers.

Simlarly, in reprisal cases, PERB has statutory authority

to inquire into the internal activities of the enpl oyee
organi zation. That statutory authority is contained in HEERA
section 3571.1 which, in pertinent part, prohibits enployee
organi zations from inposing reprisals on enpl oyees because of
their exercise of protected rights.

An inquiry nmust go forth under Carlsbad Unified School
District (1979) PERB Decision No. 89 and/or Novato Unified School.

®Section 3543.1(a) states:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public schoo

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in their
enpl oynment relations with the public school
enpl oyer. Enpl oyee organi zati ons may
establish reasonable restrictions regarding
who may join and may nake reasonabl e
provisions for the dismssal of individuals
from nmenber shi p.

HEERA contains no simlar statutory provision. However, the fact
t hat HEERA does not contain a provision for permtting an

enpl oyee organi zation's establishnment of reasonable rules for
menber ship does not nean that the policy enbodied in such
provisions is not applicable to HEERA
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District (1982) PERB Decision No. 210, as to whether the actions
- were notivated by a charging party's exercise of protected
rights. hbvatolrequires a charging party to show an engagenent
in protected activity, that the respondent had know edge of such
activity, and that the respondent's harnful action against the
charging party was notivated by an unlawful intent. The
respondent then nust put forward a défense as to whether there
was any legitimte business concern sufficient to cause the
action against the charging party. |If there is both a |lawful and
an unl awful notive present, the Board will determ ne whether the
respondent woul d have taken its action had the charging party not
engaged in protected activity.

O course, notw thstanding the existence of a provision
permtting unions to establish reasonable rules and regulétions
governing their internal activities, the lack of fair procedures
may work against the establishnent of a legitimate affirmative
defense to rebut an inference of inproper notive. |In CSEA' s
rules and regul ati ons governing the renoval of certification from
a union representative, there is no indication as to what Kkinds
of infractions would constitute "for cause." However, in
review ng conmon |aw cases, California has held for decades thét
where a statute, city charter, or even the govefning byl aws of a
fraternal organization or |abor union, provide for the loss of a
right for cause, a hearing is required absent a clear show ng of
legislative intent to dispense with that right. (Kraner v.

Muni ci pal Court (1975) 49 Cal . App.3d 418.)

10



In this case, O Connell was provided with the rudi nentary
rights and.was clearly given an opportunity to challenge the
all egations. Nevertheless, admnistrative agencies and courts
must give great deference to a union's interpretation of what
conduct is sufficient to constitute cause. (See Kahn v. Hotel

and Rest. Enployees' and Bartenders, etc. (1977) 469 F. Supp. 14

[101 LRRM 2516], aff. 597 F.2nd 1317 [101 LRRM 2521].) The ALJ
correctly found that CSEA woul d have taken its action regardl ess
of O Connell's participation in protected activity.
ORDER
Upon the foregoing findings of fact and concl usions of |aw,
and the entire record of this case, it is hereby ORDERED that the

conpl aint in Case No. SF-CO 12-H shall be DI SM SSED.

Menber Shank joined in this Decision.

Menber Porter's concurrence begins on page 12.

11



Porter, Menber, concurring: | concur that the conplaint

shoul d .be di sm ssed.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

MARTHA MAI RE O CONNELL, )
) Unfair Practice
Charging Party, ) Case No. SF-CO 12-H
)
V. )
)
CALI FORNI A STATE EMPLOYEES ) PROPCSED DECI SI ON
ASSOCI ATI ON, } (3/19/87)
)
Respondent . )
)

Appearances: Bill Halloway for Martha Maire O Connel |;
Howard Schwartz, Attorney, for the California State Enpl oyees'
Associ ati on.
Before; Barry Wnograd, Adm nistrative Law Judge.
PROCEDURAL HI STORY

In a charge filed January 9, 1986, Martha Miire O Connel
all eged that the California State Enpl oyees' Association (CSEA
or Associ ation) sought to renove her as a union steward in
retaliation for her pursuit of contract grievances and for the
filing of an unfair practice charge against the organi zation.
The charge also clainmed that CSEA deprived O Connell of fair
representation. The Association's conduct, according to the
charging party, violated sections 3571.1(b) and (e) of the
IHigher Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA or

Act).!

lThe HEERA is codified at Government Code section 3560
et seq., and is admnistered by the Public Enploynent Relations

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board.




An amended unfair practice charge was filed on March 13,
1986. The anmended charge included allegations that O Connel
had been denied a full and fair hearing prior to her:
decertification as a steward in January 1986, and that the
Association's action was part of an effort to stifle interna
di ssent.

The PERB General Counsel issued a conplaint on June 19,
1986. The conplaint alleged that O Connell exercised rights
protected by the HEERA, i ncluding,

.o filing and threatening to file unfair
‘practice charges agai nst Respondent; filing
and pursuing grievances; discussing such
grievances with the press; and, indicating
her interest in running for organizational
of fice.
The conpl aint concluded that CSEA retaliated agai nst O Connel

for her exercise of HEERA rights by decertifying her as a union

Board (PERB or Board). Unless otherw se indicated, all
statutory references in this decision are to the Governnent
Code. Section 3571.1 provides in relevant part that it shal
be unlawful for an enpl oyee organization to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(e) Fail to represent fairly and

inpartially all the enployees in the unit

for which it is the exclusive representative.
2



steward. This action, according to the conplaint, violated
section 3571.1 (b).?2

The Association's answer was filed on July 11, 1986. The
‘answer denied the al l egations of unlawful conduct and advanced
several affirmative defenses. A settlenment conference on
July 29, 1986 failed to resolve the dispute.

A pre-hearing conference was held on October 14, 1986.
Thereafter, a four-day hearing was conducted in San Francisco
and San Jose, California, on Cctober 20 through Cctober 22, and
on Novenber 21, 1986. Post-hearing briefs were filed by both
parties. The dispute was submtted for decision on
February 27, 1987.

El NDI NGS OF FACT

A CSEA Organi_zation. and Persgnnel

The Association is the exclusive representative of four
bargaining units in the California State University (CSU)
mul ti-canmpus system The units represented by CSEA include
support enployees in clerical and adm nistrative, health care,
operations, and technical services. A single bargaining

agreenent covers the four units for the period July 1985

’No reference was made in the conplaint or in the PERB s
covering letter to the alleged violation of section 3571.1(e),
involving the duty of fair representation. During the hearing,
the charging party noved to anmend the conplaint to include the
al | eged breach of the duty of fair representation on the basis
of the evidence presented. The3issue wi || be discussed bel ow



t hrough June 1988. O Connell is a clerical enployee at the CSU
San Jose canpus.

The Associ ation has organized its CSU division along staff
and rank-and-file lines. The program manager and a seni or

-staff nmenber oversee four |abor relations representatives.

- These representatives are the paid staff responsible for

coordinating contract admnistration. At the tinme of the
present dispute, Robert Zech was the divisional program
manager, Ronald Al ngui st was the senior |abor relations
representative, and Kris Organ was the |ocal |abor relations
representative who covered affairs at San Jose. Organ also has
been responsible for coordinating contract and grievance
matters at other CSU canpuses in San Franci sco, Hayward,. Sonoma
County and Hunbol dt County. He began working as a |abor
relations representative in spring 1985, about six nonths prior
to O Connell's decertification. CSEA is the exclusive
representative of about 3,000 enployees in Organ's five-campus
territory.

Rank-and-file nmenbers of CSEA have a nunber of elected
representatives in the CSU division. At San Jose, for exanple,
the local chapter, conprised of the four units, elects a
chapter president and other executive officers. Each unit
within the chapter also elects a bargaining unit counci
representative (BUC Rep), officially designated the steward for
that unit. BUC Reps throughout the state forma division
council, and elect a council chair and a deputy.
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Local chapters also have union representatives, popularly
referred to as stewards, although not possessing the ful
organi zational authority of a BUC Rep. Union representatives
are not elected. They are appointed by BUC Reps and nust
conpl ete aﬁladvancedttraining-progranrpriorntowcertjfication_by
the divisional head. - Union representatives.in the CSEA
structure have responsibility for initial grievance
representation through the first two steps of the procedure.
Uni on representatives also provide |iaison and support for the
paid staff of labor relations representatives at higher stages,
whi ch include appeals to the canpus president, the systemi de
chancel l or, and arbitration.

As part of their training, union -representatives are
instructed that grievances with canpusw de, or systemm de,
policy inplications nust be authorized in advance by the |abor
relations representative. -Additionally, paid staff, not union
representatives, can pursue grievances to the presidential or
hi gher levels. Union representatives also are required to
mai ntain imediate and full conmunication with labor relations
representatives about all steps of grievances being handl ed.

@) Connell.was a union representative, and a very active
one, fromthe tinme she joined CSEA in 1981. She stipulated at
the hearing that she was famliar with the Association's
structure and with the limts on union representative functions
that were conveyed in CSEA's training and witten guidelines.

Pursuant to CSEA s established procedures, union

5



representatives can be decertified only for cause. The witten
-procedure-requires that the union representative be informed of
the charges and given a hearing. Procedural details are not
‘specified. . If the three-person hearing panel believes
decertification is approprkate,ujts.reconnendatLon,is,formardgqj
to the division council for final disposition.. Decertification
3

follows if three-fourths of the council sustains the action.

B. San Jose Chapter Conflicts

O Connel l's experiences and relationships in the San Jose
chapter were turbulent and bitter long before her eventual
decertification as a union representative.

In 1984, for exanple, O Connell was ousted by nenbership
vote -fromher position as chapter vice-president. Eventually,
after an internal union appeal, she was reinstated. The
hearing officer's report cited a variety of allegations against .
O Connel |, but found that these did not justify renoval.

There'- al so was "a. di spute-in .1984 over the rewite of a _
newspaper article prepared by O Connell regarding a
gubernatorial veto of gay rights legislation. O Connell, a gay
rights activist as well as an outspoken nenber of the union's

"progressive caucus," believed that others in the chapter

3¢SEA also has an intra-union disciplinary procedure,
applying to nenbers as well as representatives. This procedure
has nore el aborate hearing and appeal requirenents, and can
result in nore severe union punishnment. The disciplinary
‘procedure was not invoked in O Connell's case; only the
decertification process was used.
6



wanted to censor her views and to limt the editorial authority-
she exercised on the chapter newsletter.

Factional disputes intensified in 1985. In April, an
attenpt ‘was made by a local chapter BUC Rep to deny O Connel
ongoing certification as a.union representative, - JIn-July, .on ..
appeal, the action was reversed because the formal .
decertification procedure had not been utilized. In the sane
period, several intra-union grievances and appeal s were
pendi ng, charging other CSEA nenbers with wongdoing. Wile
t hese were pending, nenbers of the different factions were
instructed to refrain fromconmunicating with opponents, and to
contact the paid labor relations staff for representation
requests.

In sunmer 1985, a nmmjor dispute involved O Connell's
opposition to ratification of CSEA' s contract with CSU.  An
anonymous leaflet distributed by O Connell through the canpus
mai | system-urged enpl oyees to. reject ratification, . The
chapter president, Theresa Guyton, apparently distressed by
such use of the canpus mails, filed a grievance with CSU
officials. Thereafter, in settlenent of the grievance, CSU
agreed to limt mail access to identified CSEA officials,
excluding the position held by O Connell. O Connell also was
di sciplined by CSU as an outgrowh of the CSEA grievance.

During the summer 1985 period, O Connell ran unsuccessfully

for chapter office. She continued, however, serving as an
7



active union representative and filed nunerous grievances.
‘These filings-included grievances that were the focus of her
subsequent decertification, at |east one of which reportedly
caused internal “menbership conflict. These grievances will be
‘separately descri bed bel ow.
""The troubles for 'CSEA at San Jose were capped in
Decenber 1985. Eleven chapter officers and representatives
resigned, effective January 1986. In a letter dated
Decenber 5, 1985, the eleven wote to the statew de CSEA
presi dent, explaining that,
. We can no |onger support or be party

to the divisive and harnful .activities of a

few individuals acting as agents of CSEA,

nor -can we continue to rationalize to our

menbers CSEA's silent acceptance of these

activities which weaken the union and CSEA' s

unw | i ngness to deal with our canpus

reality.
The resigning chapter officials asked. the statewi de officers
and--di rectors, |

. to exercise their authority and act

deC|S|ver according to CSEA' s nandat ed

responsibilities.
Evidence at the hearing indicated that O Connell and sone of
her organizational allies were those referred to in the
resignation letter as responsible for the alleged "divisive and
harnful " union activities.

Wthin the next few weeks, the San Jose chapter was

di ssolved. Later in Decenber, O Connell also received notice
of her 'proposed decertification.
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C Unfair Practi r

The internal Association disputes summarized above led to
two unfair practice charges by O Connell against CSEA. The
first charge was: - filed in January 1985. (Case No. SF-CO-6-H.)
In that case,- O Connell alleged that the union had, not
represented unit menbers fairly, and that internal deci sions,
sone of which were noted above, affected her ability to
participate in the union's affairs. The charge was di sm ssed
at the end of the nonth on the grounds that it was untinely,
and that it involved internal affairs of the union beyond
PERB' s jurisdiction.

The second charge was filed in Septenber 1985 and grew out
of the flyer distributed through CSU nmails that urged rejection
of the CSEA contract wth the enpl oyer. (Case No. SF-CO-9-H.)
As noted above, the chapter president filed a grievance over
use of the mails for that dissenting purpose. O Connell was
t hen reprinmanded by CSU, charged a snall fee, and-future mai
system access was restricted to specified CSEA officials.

O Connel | 's Septenber charge alleged that the union caused the
enpl oyer to deny O Connell her right to use the mail systemto
communi cate with other workers. A conplaint issued, but the
case was settled before a hearing.

The settlenment was conpleted in Decenber 1985, just severa
days prior to the initiation of decertification proceedi ngs
against O Connell. The settlenent included recognition by CSEA
of the past practice regarding mail system access rights,

9



arguably accepting O Connell's claimthat her use of the mails
was protected as a past practice. The settlenent also
incorporated a letter the union would send to managenent urging
that the reprimnd given to O Connell be renoved from her

file. O Connell testified that, as a result of ‘the-settlenent,
she was using the canpus nails to distribute a dissident union }
newsl etter.

Al l egations were nade at the hearing that O Connell also
threatened to file other unfair practice charges in
conversations she had wwth CSEA officials, including Al nguist,
the senior labor relations representative. The testinony about
such threats was vague, however, regarding the subject matter ..
of the disputes, and the. seriousness with which O Connel
pressed her case.

D. The Sexual Harassnent Policy G.ievance

In October 1985, O Connell filed a grievance against the
San Jose campus president's i npl ementation.of.-a systemm de CSU....

policy that created a special procedure for sexual harassnent

“Al t hough the evidence about further charges was
uncertain, O Connell did file a new charge in February 1986,
after her decertification, that referred to facts arising in
1985. The charge (Case No. SF-CO 14-H) alleged that CSEA
i nproperly deprived enployees of the funds needed to travel to
hi gh-1 evel grievance hearings, and that the union previously
had m srepresented the availability of such funding in order to
secure contract ratification. After dism ssal by the General
Counsel, the Board partially reversed and remanded, concl uding
that a prinma facie case had been stated on the
m srepresentation issue. (See PERB Dec. No. 596-H.)
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conplaints. O Connell's grievance followed her initially-
unsuccessful attenpt to neet with and represent an enpl oyee on
a sexual harassnent issue. Although O Connell did confer with
‘the enployee later, she claimed that the presidential policy,
contrary to systemm de intent; -superseded- t he est.abl i shed
‘contractual - di spute-resol ution procedure, -depriving the union
and enpl oyees of representational rTights. The remedy sought by
O Connell was twofold: wthdrawal of the presidential policy,
and a letter to enpl oyees ihdicating that the contractual
procedure for representation could be used.5

The grievance was filed at the second, non-presidential
| evel of the grievance procedure, and an adm nistrator was
appointed to review O Connell's claim In |late Novenber, ;he
adm nistrator ruled in O Connell's favor, holding that the
contractual renedy was the exclusive procedure for sexua
‘harassment conplaints by enployees in the CSEA bargaining
units. The. policy as a whole was not w thdrawn, :however,
because non-unit enployees still could utilize the

non-contractual conplaint procedure.

Sat the PERB hearing, O Connell asserted that the
grievance renmedy woul d provi de enpl oyees the option of pursuing
either the contractual or non-contractual renedies. Although
this m ght have been her intent, at a later stage after the
potential inpact of the grievance was assessed, the |anguage
used in the initial grievance filing did not preserve a dual
remedy option. I nstead, the grievance explicitly called for
wi t hdrawal of the non-contractual renedy established by the
canpus president, and asked that enployees be notified of the
contract's conpl aint procedure. '

11



Organ testified that O Connell had not infornmed him about
t he sexual harassnent policy gri_evance before it was filed, and
that the remedy exclusively confining conplaints to the
contractual procedure was not desired by the union. - Organ .
stated that once he heard-about the case after.the Novenber .. ..
decision, and learned of :O Connell's intent to elevate the .
grievance to the third, canpus-president |evel, he intervened
with the enployer's representative to freeze the proceeding.
On Decenber 5, Organ confronted O Connell about her allegedly
unaut hori zed action. That sane day, O Connell wote to
managenent' s: representative also asking to tenporarily halt
further proceedings.

For her part, O Connell testified that she had inforned
Organ about the grievance once it was filed, giving himthe
rel evant documents during regular neetings he held with |ocal
uni on representatives in Novenber. Qher - union representatives.
testified that they observed O Connell handing materials to
Organ, believing these to involve the sexual harassnent policy
case, anong others. Ogan also admtted receiving a photocopy
of the grievance, dated October 30, 1985, but clained that he
di sregarded the docunent and placed it in a stack of papers

because it was not related to an open file.® Wiile it can be

®This oversight was surprising in light of related
events. Organ had heard from O Connell about the problem she
encountered conferring with an enployee, and had initiated his
own conversations with Al nguist to straighten out. wwth CSU the
12



‘inferred that Organ knew or should have known about the
grievance after it was initiated, there was no evidence that he
consent ed beforehand. Under CSEA's policies, such consent
normal | y woul d -be expected in a case that challenged a
canpuswi de directive inplenenting a systemwi de policy.’
E. ‘The AIDS Awareness Wek (rievance

On Novenber 9, 1985, O Connell, as a CSEA representative,

filed a grievance challenging the denial by her departnment of

apparent confusion between the systemm de, canpus and
contractual policies. VWhile the text of the grievance did not
specify the representational denial first faced by O Connell

t he general subject matter of a policyconflict was identified
and shoul d -have pronmpted Organ to at |east inquire once he
received a copy of the grievance. Additionally, the grievance
formindicated, in an appropriately checked box, that a
systemm de policy violation was at issue. Organ's |ack of
attention or poor recollection, evident also in connection with
a second grievance discussed below, is not attributable to
insincerity, for he freely admtted his own shortcom ngs, but
more likely resulted fromthe overextended nature of his job
responsibilities; he served as the sole paid staff
representative-for 3,000 enployees in four separate units
spread across five canpuses throughout Northern.-California.

“'I'n O Connell's rebuttal testinony, she clained that she
had on other occasions filed grievances involving canpusw de
policies without first getting authorization fromOrgan. Wen
pressed to specify the case(s), however, O Connell was unable
to identify any conparable instance. O Connell estimated that
she had handled 20 to 40 grievances in the period after Organ
began working with the San Jose chapter and before her ouster
as a steward. Moreover, even if O Connell had |leeway to
commence grievances and pursue them through the second |evel,
there was no evidence that she was authorized by Organ to
proceed to the presidential level after the admnistrator's
decision in late Novenber. The testinony on O Connell's behalf
pl aced all of her conversations about the case with Organ
earlier in the nonth, and there was no testinmony with regard to
aut hori zed proceedings at the presidential |evel.

13



of administrative time off to participate in Al DS Awareness
Week, a canpus educational program for students, faculty and
staff. O Connell alleged that enpl oyees previously had been
permitted to use informal release tine to attend other
functions, including social events, and that the denial in her
‘case was ‘i nequitable and a deviation from past practice.
Several days after the grievance was filed, another CSEA union
representative, Stephanie Chavez, was substituted as the
official representative acting on O Connell's behal f.

On Novenber 19, ten days after the grievance was submtted,
t he canpus newspaper published an article describing the
gri evance and quoted O Connell about the alleged inequitable
treatnment. The press contact al one was not unusual, as the
evi dence showed that other chapter officers and
representatives, as well as O Connell, periodically publicized
pendi ng grievances or other organizational activities. In the
article about the-release:time issue, however, ‘O Connell was .
descri bed as representing "enployees," when, in truth, she was
the only aggrieved individual identified in the grievance. The
article also elaborated on the theory of the grievance, citing
in detail the allegations about other social, cultural and
educational events for which admnistrative tinme off had been
given. By so arguing in favor of a past practice parallel for
Al DS Awar eness Week, and attributing the argunent to CSEA
generally, O Connell gave canpusw de prom nence to the conflict
she had with her departnental managers.

14



The grievance and press accounts apparently distressed
O Connell's intra-union critics. They feared that the
gri evance m ght jeopardize discretionary adm nistrative rel ease
‘time for a range of social and canpus activities. .This
di stress was communi cated to Organ, who, in-early Decenber,
confronted- O Connel | about the grievance.

According to Organ, the grievance was filed without his
aut hori zation, and contrary to objections he had expressed in
early Novenber. Organ testified that in Novenber he told
O Connell that the admnistration had the discretion to allow
informal release tinme, and that the contract did not support
her claim Organ also suggested that other enployees enjoyed
time off that could be adversely affected by a general CSU
cutback in response to the grievance. Wen O Connell asked
what CSEA woul d do about the issue, Organ said a letter from

t he uni on woul d be sent seeking-.tine.off for.enployees. -

8A key grievance that O Connell conpared to her AlIDS
Awar eness Week di spute involved a conflict the year before over
time off to attend Wonen's Week functions. O Connell made the
conparison in her talk with Organ, in the grievance itself, and
during the unfair practice hearing. Wile the two issues bear
a resenblance, Organ testified, without contradiction, that the
Wnen's Week grievance sought continuation of a practice
approved by the canpus president and followed in prior years
for that event. In contrast, the AI DS Awareness Week grievance
did not involve withdrawal of a practice, but extension to a
new event for which managenment had never granted tinme off.
There was no evidence offered by O Connell that the union had
ever grieved a dispute over the grant of new release tinme, as
O Connel |l sought to undertake in this instance.
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Organ conceded at the hearing that, when pressed further, he
told O Connell she mght have to file a grievance to get the
rel ease tine she desired. Ogan's comment was heard by others,
but it was not clear from any testinonial account. whether O gan
was aut horizing an independent grievance or a grievance with
CSEA support. Gven Organ's earlier stated objections, it.is
unlikely he intended to give the go-ahead, although O Connel

m ght have inferred fromhis comments that a uni on-backed
g

grievance could be filed.

Organ stated that he did not |earn about the Al DS Awar eness
Week grievance until early Decenber, when O Connell's chapter
opponents chided himfor permtting it to go forward. Organ
t hen confronted O Connell, at which tine she clainmed to have
informed himof the grievance during their neetings in
November. Organ thereafter indicated that the union would no
| onger support the grievance or arbitration.-1Eventua||y;'

O Connel | pursued the issue independently.

9The possibility of a misunderstanding between the two
was underscored by a coment fromone of O Connell's
W tnesses. He described the charging party as soneone who
woul d have "screaned fromthe rafters” if her grievance was
bl ocked, followed by a flood of docunentation protesting the
union's decision. This view of O Connell was consistent with
the tone and vol une of paper generated by O Connell in
connection with her intra-union disputes. Also, as noted
above, the scope and demands on Organ created by his job m ght
have affected his ability to clearly organize and recall the
details of his everyday representational duties.

16



F. Decertification

In early and m d- Decenber 1985, Organ consulted with
Al mgui st, his supervisor, about the sexual harassnent policy
and the AIDS Awareness \eek grievance disputes he had with
O Connel I. In Ogan's view, O Connell had been an
‘irresponsible union representative, acting in disregard of the
| abor representative's view, and advocating substantive
positions that could harmthe interests of unit nmenbers. In
m d-nmonth, Organ outlined his objections in a nenp to
Al mgui st.  On Decenber 19, Al nguist wote to Zech proposing
O Connel l's decertification as a union representative. On
Decenber 24, Zech gave O Connell notice of a decertification
hearing to be held on January 11, 1986, and sent a copy of
Al mqui st's conpl ai nt menorandum

Three charges were filed against O Connell. The first
invol ved the sexual harassnent policy grievance, alleging that
O Connel | ‘pursued the-case.w thout authorization to the
presidential |evel, despite the systemm de inplicatioons of the
grievance. The charge also clained that O Connell's action
j eopardi zed enpl oyee rights to use the non-contractual sexua
harassnent conpl aint procedure.

The second decertification charge was that the AlDS
Awar eness Week grievance was filed w thout authorization and
despite Organ's express di sapproval, thereby jeopardizing

informal tinme off for diverse activities. The conduct by
17



O Connell was characterized as a willful failure to follow
est abl i shed union procedures.10
The third and final charge was that O Connell's newspaper
interview about the release-tine grievance was a m suse of her
uni on representative position, thereby jeopardizing informal
“time off ‘and discrediting the organization. _
The decertification hearing conducted on January 11, 1986
was a conparatively informal proceeding. Zech chaired the .
t hree-person panel. The two other menbers were |ocal canpus
representatives. At the hearing, O Connell's representative
‘made a statenent, subnitted a lengthy witten response to the
charges, with exhibits, and was given an opportunity to
chall enge the clainms made by Organ and Al mguist. O Connel
could have offered the testinony of w tnesses, but she clained
that none were willing to travel from San Jose to Cakland on a
‘Saturday. Instead, witten witness. statenents -were provided..
Al t hough ‘O Connel | requested taping or transcription of the .. .
hearing, this was denied because of the informal nature of the
proceeding. O Connell's request to disqualify two of the pane
menbers, apparently not supported by a showi ng of bias, also
was rejected.

During the session, Al nmguist, who presented the case

%Chavez, who took over this grievance a week after it
was filed, but who had not been forewarned of union objections
by Organ, was not disciplined or decertified.
18



against O Connell, referred not nerely to the charges set forth
inthe witten decertification proposal, described above, but
also to the fact that O Connell had filed one or nore unfair
practice charges against the union. Al nguist suggested that
this added to the evidence that O Connell was not the kind of
representative the union desired. Al muist was not called as a
W tness by ‘the union at the PERB hearing, and the statenents he
made were not clearly denied in respondent's case.11

The hearing panel unani nously recommended that O Connell be
decertified. According to Zech's uncontradicted testinony,. the
panel in its deliberations considered only the three charges
| odged agai nst O Connell, excluding the references by Al nui st
to unfair practice charges.

The panel's reconnendatibn was transmtted to the division
council for its determ nation on January 25, 1986. The counci
heard from one witness -on O Connel |'s behal f, but . otherwise

reviewed only the docunentation and report. forwarded by the .

“During the hearing, there also was testinony that
Al mgui st stated a CSEA steward could not file individual,
personal grievances, while retaining representative status.
O Connell argues that this is an unlawful condition on union
stewards because it forces themto abandon a HEERA right to
file contract grievances. Although this m ght be a sound
argunment for another case, evidence on this issue was
irrelevant to the current charge, except, perhaps, for
credibility purposes. This is so because O Connell did not
file either the sexual harassnent or the Al DS Awar eness Week
grievances as an individual, but pursued each as a designated
CSEA representative. It was on that basis, and the question of
notice and authorization, that the decertification was
undert aken.

19



hearing panel. The division council voted unaninously to
decertify O Connell. One consequence of the decision
according to O Connell, was that she could not seek election as
a BUC Rep for her unit since a candidate had to be a steward to.
be eligible.

During the decertification proceedings in January 1986,
O Connel Il (and her representative)  asserted that CSEA had a
Tetaliatory notive based on O Connell's intra-union.politica
positions and the opposition it had aroused. O Connell's
poi nt - by-point, eight-page witten rebuttal of the charges

agai nst her concl uded:

In sum these charges are conpletely w thout
foundation and are politically notivated by
a letter of resignation fromthe current .
Chapter officers and the Guyton-appointed
commttee coordinators. . .. In order to
pl acate these individuals, CSEA staff have
brought decertification charges .agai nst

O Connell, one of the .recogni zed | eaders of
t he progressive novenent within Chapter-  307.

Since his assignment to SJSU, Organ-has
beconme increasingly hostile towards
O Connell and those other CSEA union reps

who .support the progressive novenent. In
short, he has been playing "chapter
politics."

Notes offered by the charging party of the remarks nade by
O Connell's representative at the January 11 decertification
hearing also indicate that political retaliation was inputed as
the notive for the CSEA action.

O Connell's witten rebuttal to the union's charges, quoted
above, did not refer to her unfair practice filings as a cause
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for CSEA's reprisal, and only nentioned the mail system access
case in one passing comment. She did raise the unfair practice
basis for her decertification, however, as one of severa
alleged notivating factors in the unfair practice charge and
amended charge that led to the instant conplaint. -Wen

O Connel | "was "asked-at the hearing why she had not referred to
her prior unfair practice filings when fighting the
decertification attenpt, even though a CSEA associate at the
San Francisco State canmpus serving as an internediary had
suggested that rationale, she gave two expl anations. She
stated she would have included the allegation had it been
drafted for soneone else, and not as part of the interna
exhaustion of renedies. O Connell also testified that, in her
view, the mail systemunfair practice charge to which Al ngui st
al l uded was the predom nant reason for CSEA's retaliation
because it opened use of.the mails to dissidents:to criticize.
the uni on.

CONCLUSI ONS _OF LAW

A.  lntroduction

O Connell contends that her decertification was a reprisa
for activity protected under the HEERA, referring specifically
in her post-hearing briefs to the filing of grievances to
enforce contract rights, and to the filing of unfair practice

12

char ges. As legal authority supporting PERB reviiew of a

- . 127he charging party did not argue in her brief, as the
conpl aint had alleged, that her press contacts and her interest
21



union's ‘internal retaliatory actions, O Connell relies on

Liforni hool Enpl fati nd it hast [
Chapter #381 (Parisot) (1983) PERB Decision No. 280. In
Parisot, the Board remanded for hearing a charge-that a union
of ficer and menber was unfairly and excessively disciplined. for
i'nternal .union-activity, although recognizing that conduct _ |
hostile to the union, such as a decertification drive, could be
grounds for sonme degree of union punishnent.

Parj sot was distinguished by the PERB from Seryice

Enployees International Union. Local 99 (Kimmett) (1979) PERB

Dédision No. 106. Kimmett established the general rule that
infernaT union affairs woul d be reviewed by the PERB only when
the activities,

have a substanti al I mpact on the

fe]ationship of unit nenbers to their
employers. . . . (ld._ at p. 10.)%®

in running for an elected position were protected conduct.
These issues were nentioned in her brief only as further
evi dence "suggesting an unlawful notivation for her
decertification by CSEA. Gven the distinction, the
conplaint's allegations about those aspects of the case as
protected activity will not be considered as potentia

vi ol ati ons standi ng al one.

13The Board explained its rationale by stating:

The internal organization structure could be
scrutinized as could the conduct of
el ections for union officers to ensure
conformance with an idealized participatory
standard. However |audable such a result
m ght be, the Board finds such intervention
in union affairs to be beyond the
legislative intent in enacting the EERA
(Id. at p. 16.)
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imett's "substantial ‘inpact” test is utilized for assessing
clainms that internal organizational conduct either was
discrimnatory or was a breach of the union's duty of fair
representation. (Ld. at pp. 10, 16.) Hence, O Connell argues
that her decertification was not strictly an internal matter
‘because it .involved her underlying right to file contract - based
grievances as well as her right to file unfair practice charges
to protect her participatory interests.

CSEA does not,.and could not, dispute O Connell's claim
that her contract grievances and unfair practice filings were
ébtivities'usually deserving protection under the HEERA In
each instance, enployer-enployee relations were underlying
el ements of O Connell's actions, whether, for exanple, it was
contract enforcenent or use of the mail systemto communicate
W th others about contract ratification. . The Associ ation
counters, however, that HEERA protections do-not apply to the
'present facts, and that Parisot is distinguishable. CSEA
contends that its action against O Connell was a
self-protective internal union response within the discretion
of the organization when faced with an irresponsi bl e union
steward, asserting that O Connell's m sconduct was the cause
for union decertification, not the grievances or unfair
practice filings per se.

In exam ning the parties' argunents, a strong presunption

favors PERB restraint when the ordering of interna
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organi zational affairs is challenged. This is the principle to
be drawn fromKimett. which involved the choice of negotiators
and the timng of neetings, anong other issues. This principle
also is present in other Board decisions in which interna

uni on decisions regarding selection of representatives and
‘procedures were |argely inmmunized from PERB review.;4_ Vhi | e
there is precedent in federal |abor relations experience to
protect, for “‘exanple, the right to file unfair practice charges

15 it nmust be denpbnstrated that the union's

agai nst uni ons,
puni shnment was notivated by the filing of the charge, and not
‘by internal organizational decisions to regulate legitimte

uni on

“See, e.g., California State_ Enployees' Association
.(lemmons and Lund) (1985) PERB Deci sion No. 545-S (renoval of
union steward); California. School Enployees Association. .
Chapter 318 (Harnening) (1984) PERB Decision No. 442 (recall of.
chapter president); El_Centro Elenentary Teachers Associ ation
(W.IIlis) 1982 PERB Decision-No. 232 (barring non-menber voting
on contract ratification); R o Hondo College Faculty
Association (Furriel) (1986) PERB Decision No. 583 (conposition
of sabbatical |eave commttee).

1°See, e.g., NLRBv. Marine Workers (1968) 391 U.S. 418;
H.B. Roberts v. NLRB (D.C. Cir. 1964) 350 F.2d 427
[59 LRRM 2801]; lron Workers (1985) 277 NLRB No. 99
[121 LRRM 1001].

The construction of simlar or identical provisions of the
Nat i onal Labor Rel ations Act (NLRA), as anended, 29 U. S. C,
section 151 et seq., may be used to guide interpretation of
California labor relations |egislation. (See San Di ego
Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 12-13;
Fire Fighters Union v. Cty of Vallejo (1974) 12 Cal.3d 608,
616.) Conpare section 3571.1(b) of the HEERAwith the NLRA's
section 8(b)(l) (29 U.S.C, sec. 158(b)(l)), each of which
prohi bits an organization fromrestraining or coercing
enpl oyees in-the exercise of protected rights.
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i nterests. Uni ons, therefore, are given the latitude, as

are enpl oyers, to nake decisions about their own managenent,
provi ded such decisions are not unlawfully m)tivated.17

| ndeed, O Connell, a staunch and active uni oni st,

1®NLRB v. Marine Workers, supra, 391 U.S. at 424, and
ot her decisions cited supra, fn. 15. In determ ni ng whether
unl awful retaliation has occurred, the PERB has adopted a
standard, expressed in California State University, Sacranento
(1982) PERB Decision No. 211-H, at pp. 13-14, that is
consistent with the Supreme Court's analysis in NLRB v.
Transportation Managenent Corp._ (1983) 462 U. S. 393, cited in
Santa Clara Unified School District (1985) PERB Deci sion
No. 500. This test requires the trier of fact to weigh both
direct and circunstantial evidence in order to determ ne
whet her an action would not have been taken but for the
exercise of protected rights. (A so see Martori_ Bros.
Distributors v. Agricultural Labor Relations Bd. (1981)
29 Cal.3d 721 (sanme approach under state farm |abor |aw).)

Y"Federal decisions applying laws other than the NLRA,
al so recognize the inportance of union discretion over interna
affairs as part of the larger goal of maintaining healthy,
‘vi abl e unions that can contribute to stable. and productive
bargai ning rel ati onshi ps. For exanple, in Finnegan v. Leu
(1982) 456 U.S. 431, the Suprenme Court upheld the right of a
new y-el ected -uni on -presi dent to di scharge an appointed
busi ness agent who had supported the previous incunbent,
rejecting a claimpremsed on federal |aw protecting interna
uni on freedomof speech. . In the last year, in Am_ Fed. Gov.
Em_v. FLRA (D.C. Cir. 1986) F.2d [124 LRRM2015], a
court remanded a case involving an ousted union steward who
clained that federal public sector |abor relations |aw
prohibited retaliation for reporting m sconduct by another
enpl oyee. The court, in a decision by Judge Harry T. Edwards,
a respected |labor relations scholar, required the agency to
explain why it departed fromthe general rule of restraint when
considering internal matters typically left to a union's
di scretion. A recent appellate decision under the NLRA
followed simlar reasoning in reversing a portion of an NLRB
unfair practice order against a union for disciplining a
di ssi dent newspaper publisher, with the circuit court
concluding that the enpl oyer-enpl oyee rel ati onship had not been
affected. (NLRB v. Operating Engineers Local 139 (7th Cir.
1985) 796 F.2d 985 [123 LRRM 2021T.)

25




' recognizes in her brief the limts of her own |egal argunents
and the question to be resolved:

The authority of CSEA to discipline its
agents for breaches of internal union policy
and procedures is not at issue. This we do
not contest, anynore than we woul d contest
the authority of an enployer to discipline
an enpl oyee for a work rule violation. This
authority of CSEA, however, cannot. be used
as a snokescreen behind which reprisals are
t aken against a union dissident for exercise
of rights under HEERA.

Wth the issues thus posed, as explained hereafter, it has
been concluded that O Connell's decertification was not a
reprisal for the exercise of protected rights. For procedura
~reasons, the claimthat O Connell was deprived of fair
representation by CSEA also shall be dism ssed.

B. The Reprisal daim

The charging party presented a prinma facie case of an
unl awful reprisal by the Association. First, O Connell's
decertification followed the then-recent filing of an unfair

practice charge and the issuance of a conplaint by the PERB.

" The settlenent of that case, shortly before the decertification

began, did not involve an adm ssion of CSEA liability, but it
was favorable to O Connell. It could be inferred that the
Associ ati on m ght have struck back at her through another
pr oceedi ng.

Second, there was direct testinony, not clearly denied,
that Al mgui st raised the subject of O Connell's unfair practice
filings at the tinme of her decertification hearing, adding the
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reference to the other witten clains against her. Since
Al ngui st was the senior |abor relations representative who
hel ped initiate the decertification effort by transmtting the
probl ens reported by Organ, there can be little:doubt that he
pl ayed a key role in the evolving confrontation.18
Last, a prima facie case is supported by the deficiencies
in the Association's determi nation that there was "cause" to
renove O Connell fromher steward's post. Several aspects of
the case were weak. There was credi ble evidence that O gan
knew or should have known about the sexual harassnent grievance
earlier than he clainmed he knew. The decertification charge
'incorrectly stated that the sexual harassnment grievance was
filed at the presidential level when it actually was filed one
| evel below. A CSEA grievance seeking release tine from CSU
for Wonen's Week had been pursued in the past, and it raised
issues simlar to those in the AlDS Awar eness Week di spute.
" The claiminvolving O Connell's press contact about the AlIDS
gri evance seened overbl owmn when exam ned in light of evidence
that other chapter activists at San Jose had regul ar press
contacts on pending nmatters. Regarding all of the charges,
there was no evidence that the decertification was a

progressive step following prior counseling or witten warning,

8The inference about Al nguist's bias also was supported
by O Connell's hearsay account of her conversation with a CSEA
internmediary fromthe San Francisco State canpus
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as one m ght expect when "cause" is at issue. These weaknesses
in the Associ ation case, while not conclusive on the question

of just cause for decertification, raise the inference that she
was renoved for reasons other than those that were expressed by
t he uni on.

Nonet hel ess, it is concluded that the Association.
denmonstrated that O Connell's unfair practice and grievance
filings were not the reason she was decertified. Severa
aspects of this case, taken together, support the respondent's
defense to the reprisal claim

First, -even if Al nguist harbored sone aninus toward
O Connel | based on her earlier unfair practice charge, -there
was unrebutted evidence from Zech that the three-person hearing
.panel reviewed only the witten charges against O Connell, and
did not consider Al nguist's supplenental remarks made at the
hearing. The hearing panel's recommendation was then forwarded
to the division council, which affirned the decertification
There was no suggestion in the record that the division counci
had any information about protected activity which could sway
its decision. Under these circunstances, Al nguist's aninus
agai nst O Connell for her resort to PERB, assumng it was his
predom nant notivation, cannot automatically be ascribed to the

ot her deci si on-nmaki ng bodi es for CSEA (See Konocti Unified

School_Dist. (1982) PERB Dec. No. 217 at pp. 10-11

(superintendent's anti-union aninmus not inputed to school board
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after independent hearing to inpose discipline).)

Second, even if the Association's notive to decertify
O Connell was m xed, conposed of unlawful as well as |awfu
bases, the evidence does not lead to the conclusion that
O Connel I's ouster as a union representative would not have
occurred-but for -her protected activity. The decertification

charges, while inperfect and deficient in some respects, did

~set forth certain al l egations that were supported by the facts.

In the sexual harassnment policy grievance, O Connel
clearly violated the spirit if not the letter of union policy
by proceedi ng-without any advance clearance to challenge a
canpus-w de presidential policy—setting in notion a process
that would presumably require presidential intervention.
O Connel Il 's proposed renedy also was understandably troubling
fromthe standpoint of the exclusive representative. By
seeking wi thdrawal of the presidential policy, rather than
merely reaffirnming the viability of the contractual conplaint
procedure, O Connell was nmaking a decision divorced from
consul tati on about |arger bargaining tactics and strategy. The
decertification, in any event, only followed upon Organ's
effort to freeze the grievance after learning that it was about
to be elevated to the third, presidential |evel.

The AI DS Awar eness Week grievance was perhaps nore
troubling fromthe Association's standpoint because of evidence

that Organ had expressed contractual and practical objections
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to the grievance proposed by O Connell. Under these

ci rcunmst ances, O Connell should have acted nore cautiously both
before and after filing in the Association's nane, trying to
work with Organ step-by-step rather than challenging his
perspective. This approach was called for, even if Organ's
early Novenber renmarks were m sunderstood to-permt a

CSEA- sponsored filing, because O Connell knew or should have
known that others in the chapter would feel that their own
release tine interests were threatened. Such a threat would
arise fromthe potential admnistrative response of cutting
back on tine off in general in-order-to avoid further clainms of
unequal treatnent.

As noted before, the decertification charges also were weak
on the press contact issue. Yet, even on that point, the
Associ ation had some cause for concern, assunming that Organ's
underlying reservations about the Al DS Awareness Wek grievance
were appropriate and were understood by O Connell. The press
contact aggravated the situation, with the notoriety possibly
raising the stakes for O Connell's union opponents as well as
the University adm nistration.

Overall, on the issue of cause, the Association's
decertification of O Connell had sone basis in fact that was
sufficient to be viewed, subjectively, as reason for her
removal . Wil e the absence of just cause can raise an
i nference of retaliation, an objective analysis of cause does
not resolve the ultimate legal issue for the PERB. Fromthe
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Board's standpoint, the Association could have renoved
O Connell for the wong or nisstated cause, or even due to
personal ill will, as long as she was not decertified for

protected activity. (Morel and El enentary _School Dist. (1982)

PERB Dec. No. 227 at p. 15; Regents_of the University_of

California (1983) PERB Dec, No. 305-H at pp.. 12-13.)

Finally, the Association's defense was buttressed, oddly
enough, by the substantial evidence introduced by O Connel
regarding the bitter conflicts within the San Jose chapter,
suggesting that her decertification was a final step for her
fopponents,iprecipitated-byfthe two grievance, disputes. In this
respect, O Connell herself responded to the decertification by
characterizing it as a politically notivated attack, not even
referring to protected grievance and unfair practice activity .

19

as the reason for her renpbval as a steward. This political

view of the conflict has a sounder ring to it, and underscores

“Moreover, O Connell's attenpt at the hearing to explain
the om ssion of any reference to protected activity during the
decertification was inadequate, thereby reinforcing the adverse
inference to be drawn fromher witten rebuttal to the
charges. First, O Connell's claimthat the protected activity
all egation was irrelevant to her exhaustion of interna
remedi es, while her inputation of a political notive was
rel evant to the CSEA process, is a distinction that does not
explain. Instead, it suggests that she shaped her theory to
fit the forum not the facts. Second, characterizing her mai
access unfair practice case as the predom nant reason for her
decertification, so that the union could exclude dissident
transm ssions, ignores the fact that under O Connell's theory
of the mail access case, and the apparent basis for her
settlenment, her stewardship and decertification would be
~unrelated to her right to use the mails for the concerted
expression of views.
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the need for the Board to exercise restraint when called upon
to intercede in internal union affairs. Such restraint can be
particularly appropriate when intervention is sought by

enpl oyees who have |ost union elections or have been renoved
from appoi nted positions of authority.

C. The Fair Representation Caim

Under limted circunstances, violations that are not set
forth in the conplaint may be considered as part of the

di sposition of an unfair practice case. In Santa Cara Unified
School District (1979) PERB Decision No. 104, the Board stated

that an unalleged violation nay be reviewed .if it is.intimtely
related to the subject matter, arises fromthe sane-course of
conduct, and has been fully litigated. (A so see San Ranpbn

Valley Unified School Dist. (1982) PERB Dec. No. 230.)

O Connell argues that the evidence of the Association's
handl i ng of the sexual harassnment and Al DS Awar eness Week
grievances denonstrates a breach of the duty of fair
representation through a failure to enforce the literal terns
of the contract and a failure to prevent disparate,
discrimnatory treatment. On the basis of the present record,
however, this unalleged violation cannot be considered w thout
causi ng prejudice to CSEA

Wil e the grievances were related to the decertification
proceeding, the fair representation issue was not squarely an
issue for CSEA to resolve internally. Rather, the Association
focused on procedural issues involving CSEA structure and
personnel .
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Sinifarly, In the PERB proceeding, the Association was not
required on the basis of the conplaint to defend at tria
against a fair representation charge, but only to denonstrate
the cause for O Connell's renoval. Although the contractual
i ssues have sone relevance to that cause determ nation, the
Associ ation presunmably -could have -offered additional -evidence
if faced fromthe outset with a fair representation case. For
“exanpl e, what factors, apart fromcontract |anguage al one,

i nfluenced CSEA's decisions regarding the sexual harassnent and
Al DS Awar eness Week grievances? Wre parallel talks or other
steps being pursued with CSU? To defend its position on the
grieVancésg'CSEA m ght - have of fered evi dence of - bargai ni ng

hi story about sexual harassnent conplaints, and of managenent's
right to give discretionary tine off. More detailed evidence
about the disposition of other release tinme grievances based on
past practice also could have been appropriate to resolving the
di spute. Further, in response to a claimof discrimnation on
the basis of sexual preference, the Association could have
presented other cases or bargaining demands it has handl ed.

Al'l of these evidentiary categories would have been
relevant to a fair representation case. CSEA, however, was not
required to produce such evidence in order to litigate the
decertification dispute on the basis of the PERB conplaint, and
the record at trial provided an inconplete basis for a decision

on the question. In short, finding unfair representation at
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this juncture woul d deny the Association adequate notice and a
reasonabl e opportunity to defend.
~ PROPCSED_CRDER

Upon the foregoing findings of fact and concl usions of |[aw,
and the entire record in the case, it is hereby ordered that
the conpl aint shall be DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
beconme final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranmento within 20 days of service of this Decision. In
accordance with PERB Regul ati ons, the statenment of exceptions
shoul d identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. See
California Adm nistrative Code title 8, part 111,
section 32300. A docunent is considered "filed" when actually

recei ved before the close of business (5:00 p.m) on the |ast

day set for filing, ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." See California

Adm ni strative Code, title 8 part 111, section 32135. Code of

Civil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of

service shall acconpany each copy served on a party or filed
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with the Board itself. See California Adninistrative Code,
title 8 part 11, sections 32300, 32305, and 32140.

Dated: March 19, 1987

BARRIY W NOGRAD
Adm ni strative Law Judge
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